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Abstract

Since its modern inception in the 1960s, internatital environmental law
(IEL) has faced three main challenges: (i) justifyig the need for an
international regulation of environmental issues ggitimacy); (ii) finding
mechanisms to ensure compliance with IEL (effectiveess); and (iii)
distributing equitably the benefits and burden of evironmental
protection (fairness). While it is nowadays possikl to say that the need
for an ‘international’ (as opposed to a merely domstic) regulation of
some environmental problems is no longer in questip challenges (i)
and (iii) have never been more pressing. This is p&cularly the case in
the context of the redesign of the climate changegime (CCR), as the
responses to (ii) and (iii) may conflict with eaclother. Industrialized
countries who historically contributed the most tothe artificial increase
in greenhouse gases (GHG) in the atmosphere haveebematched, and
even surpassed, in their level of GHG emissions lgountries such as
China, India, or Brazil, who are now being pressedo undertake real
emissions-reduction commitments. Historically, howeer, none of these
latter benefited from the emission laxity characteizing the nineteenth
century and most of the twentieth century to furthe their development.
While imposing specific emissions-reduction commitents on them
would seem unfair, such commitments are neverthelg<ritical for the
effectiveness of the regime both directly and indectly (as without such
commitments, industrialized countries may be reluant to join or
uphold a regime). The purpose of this article is t@pell out in an orderly
analytical manner the types of issues that must beddressed in seeking
a balanced solution. This type of analysis can b@wrducted from several
perspectives. The most directly relevant disciplireto deal with fairness
considerations are admittedly ethics and politicaphilosophy, and there
is indeed a growing literature on climate fairness.Although this
literature is briefly surveyed, the article focuseson the fairness
dimensions of the existing legal arrangements or dse currently being
negotiated. There is a considerable gap between ththeoretical
approaches to climate fairness and the manner in vith considerations
of fairness operate in practice. This gap is mainlydue to the need to
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account for political considerations or, in other erms, to balance
fairness with political effectiveness. When such osiderations are taken
into account, the picture that emerges is quite diérent. The CCR is not
built upon a single approach to fairness. Rather,dirness considerations
are integrated through a patchwork of criteria used to distribute
different objects (burden of emission reductions, mission rights,
contribution to financial and technological assistace, and access to such
assistance) among different actors situated at défent levels.

Key words

climate change; distribute justice; climate fairnes; Copenhagen;
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1. INTRODUCTION

Since its modern inception in the 1960s, intermai@nvironmental law (IEL) has faced
three main challenges: (i) justifying the need fam international regulation of
environmental issues (legitimacy); (i) finding nmenisms to ensure compliance with
IEL (effectiveness); and (iii) distributing equitgbthe benefits and burden of
environmental protection (fairness). While it isnamlays possible to say that the need for
an ‘international’ (as opposed to a merely domgstgulation of some environmental
problems is no longer in question, challengesai (iii) have never been more pressing.
This is particularly the case in the context af tldesign of the climate change
regime (CCR), as the responses to (i) and (iii)yn@onflict with each other.
Industrialized countries who historically contribdtthe most to the artificial increase in
greenhouse gases (GHG) in the atmosphere havenhaehed, and even surpassed, in
their level of GHG emissions by countries such &m&, India, or Brazil, who are now
being pressed to undertake real emissions-reductionmitments. Historically, however,
none of these latter benefited from the emissiotityacharacterizing the nineteenth
century and most of the twentieth century to furttmeir development. While imposing
specific emissions-reduction commitments on themuld/oseem unfait, such

! As noted in a statement from the Centre for Smieand Environment (CSE), a Delhi-based

think-tank, published at the time of the Americafection of the Kyoto Protocol: ‘The total

carbon dioxide emissions from one U.S. citizen 9@ were 19 times the emissions of one
Indian. U.S. emissions in total are still more thitnuble those from China. At a time when a
large part of India’s population does not even haseess to electricity, Bush would like this
country to stem its “survival emissions”, so thatlustrialized countries like the U.S. can
continue to have high “luxury emissions”. This amtuto demanding a freeze on global
inequality, where rich countries stay rich, and poountries stay poor, since carbon dioxide
emissions are closely linked to GDP growth.” SeeeCThe Leader of the Most Polluting

Country in the World Claims Global Warming Treasy“Unfair” Because It Excludes India

and China’ (2001), quoted in Steve Vanderheidefini@e Change, Environmental Rights,



commitments are nevertheless critical for the ¢iffeaess of the regime both directly
and indirectly (as without such commitments, indalzed countries may be reluctant to
join or uphold a regime).

The importance of the ‘historical emissions argotheshould not be
underestimated. Together with the ‘vulnerabilitygwment’, namely the fact that the
adverse impact of climate change will dispropomioly be suffered by developing
countries, the ‘historical emissions argument’ @pizes the fairness imperative in the
current renegotiation of the CCR. It would be velifficult indeed to argue that the
‘historical emissions argument’ (even more than‘tdnerability argument’) should not
be taken into account in the redesign of the CC&wéver, defining the specific role that
considerations of fairness should play in this pescis not only conceptually difficult,
but also extremely controversial, to the extentt tthee effectiveness of the overall
endeavour seems to depend upon the prior resolotithe fairness conundrum.

There are at least three reasons that suppottattés assertion. First, without the
participation of large emerging economies, therlQCR will likely not be effective. As
reportedly noted by Todd Stern, the US climate tiagw in chief, bringing China into
the system is the ‘alpha and omega’ of the inténat process towards the redesign of
the CCR? This is so because without the participation oin@hthe US Senate would be
reluctant to ratify any potential emissions agrestm&econd, allowing large emerging
economies to pursue with anything approaching tbgirent emissions levels would in
fact amount to ignoring the implications of thestarical emissions argument’ for some
of the less developed countries, which are the masierable to the potentially adverse
effects of global warming. Emissions tolerance large emerging economies could
indeed lead to the exhaustion of any remaining €ioms’ margin for other developing
countries contradicting the very reason why thenfarare granted emissions tolerance in
the first place. Third, the very categories useddsess the fairness of the regime are not
necessarily adapted (nor were they designed) ttifgelet alone address some issues of
fairness. For instance, the distinction between eknh countries and non-Annex |
countries for purposes of allocating obligationslemthe current CCR is not sufficiently

and Emission Shares’, in Steve Vanderheiden (db)itical Theory and Global Climate
Change(2008), 43, at 44-5.

Editorial, ‘Heating Up or Cooling Down?The Economistl3 June 2009, 53. The important
relationship between fairness and efficacy is aleted by Steve Vanderheiden in an essay
summarizing his recent monograph on ‘atmosphestige!’:

[N]ormative concerns for fairness have featureshpnently throughout the global climate
policy process, and debates over the treaty’s dasrare inseparable from those about its
efficacy, because no unfair global climate regirands a chance of gaining the requisite
assent of the world’s nations and no ineffectiveeagient can mitigate the unfairness of an
environmental problem that is disproportionatelyssd by the world’s affluent while
expected to visit disproportionately harm on theldie poor.’

See Vanderheidesppranote 1, at 44.



sensitive to variations in the level of emissiohsman development, financial and
technological capabilities, population, and othdteda potentially relevant for a fair
distribution of the benefits/burden of addressingnate change. Underlying the
preceding considerations is the profound complexifyany attempt at balancing
conflicting considerations to provide a plausibtenpromise, a ‘fair’ solution weighing
and integrating all relevant preferences.

The purpose of this article is not to say what Midae a fair redesign of the CCR.
Many ‘fair’ solutions are possible and the diffecerbetween them is often a matter of
political choice. Rather, and more modestly, my Iggato spell out in an orderly
analytical manner the types of issues that mustderessed in seeking a balanced
solution. This type of analysis can be conducteinfiseveral perspectives. The most
directly relevant disciplines to deal with fairnesmsiderations are admittedly ethics and
political philosophy, and there is indeed a growilitgrature on climate fairness.
Although this literature will be briefly surveyedny focus will be on the fairness
dimensions of the existing legal arrangements osdtcurrently being negotiated. There
is a considerable gap between the theoretical appes to climate fairness and the
manner in which considerations of fairness operatgractice. This gap is mainly due to
the need to account for political considerationsropther terms, to balance fairness with
political effectiveness. When such consideratiomstaken into account, the picture that
emerges is significantly different. The CCR is rmiilt upon a single approach to
fairness. Rather, fairness considerations are riated through a patchwork of criteria
used to distribute different objects (burden of ssins reductions, emission rights,
contribution to financial and technological assis® and access to such assistance)
among different actors situated at different levels

The analysis is structured into four parts. Thstfpart of the article (Section 2)
sets the conceptual background of the analysis ri®flyo surveying the three main
challenges facing IEL in general and climate charggulation in particular. In the
second part (Section 3), after some clarificati@garding the type of arguments used in
distributive justice theory, | discuss five majbeories of climate fairness. The third part
(Section 4) examines the current CCR in order tell sput the choices made by the

® See, e.g., S. Gardiner, ‘Ethics and Global Clar@hange’, (2004) 11Bthics555, at 578-83;
P. Singer, ‘One Atmosphere’, in P. Singer (e@hpe World: The Ethics of Globalization
(2002); D. Jamieson, ‘Climate Change and Globalitenmental Justice’, in P. Edwards and
C. Miller (eds.),Changing the Atmosphere: Expert Knowledge and Gl&baironmental
Governance(2001), 287; M. Traxler, ‘Fair Chore Division f@limate Change’, (2002) 28
Social Theory and Practic&01; H. Shue, ‘Subsistence Emissions and LuxurysEions’,
(1993) 15Law and Policy39; W. Beckerman and J. Pasek, ‘The Equitablernateonal
Allocation of Tradable Carbon Emission Permits’99%) 5 Global Environmental Change
405; M. Grubb, ‘Seeking Fair Weather: Ethics ané thternational Debate on Climate
Change’, (1995) 71 IA 463; E. Neumayer, ‘In Defenuf Historical Accountability for
Greenhouse Gas Emissions’, (2000) B8ological Economics185; S. Vanderheiden,
Atmospheric Justice: A Political Theory of Clim&kange(2008).



drafters to balance considerations of fairnessedfettiveness. The fourth and final part
(Section 5) summarizes the results of the anabsispells out the types of issues that
would have to be addressed in developing a realstiount of climate fairness.

2. THE CHALLENGES FACINGIEL

It seems useful to begin with a brief analyticaivey of the types of responses that have
been given over time to the challenges of legitynadfectiveness, and fairness faced by
IEL. It is, of course, not my intention to providedetailed history of the fiefdbut rather

to situate the challenges now facing the redesijihe CCR against the general
background of those underlying IEL as a whole.

Regarding the first challenge, the increasing gaiton since the late 1960s of
the need for an international regulation of certamvironmental issues, as well as the
development of numerous international instrumerdalidg with such issues, clearly
suggests that, nowadays, the need for an intenadtiegulation (as opposed to a merely
domestic one) of at least some environmental quesis well established. If one follows
the main stages of development of IEL as a fieldmf the early times at which
environmental protection was somewhat a by-prodfitie protection of an economic or
strategic intere3to the adoption, after the 1972 Stockholm Confegeand the 1992 Rio
Conference, of a wide range of international imstnts dealing with increasingly
complex issues, such as ozone depletion, biodtyersi climate changéthe picture that

*  For such a history, see P. Sand, ‘The Evolutibinternational Environmental Law’, in D.

Bodansky et al. (eds.Jhe Oxford Handbook of International Environmeritaw (2007), 29.
®  See, e.g., Trail Smelter Arbitratiod$A v. Canadg Il RIAA 1905-1982 (awards of 16 April
1938 and of 11 March 1941); Lake Lanoux Arbitrat{@pain v. Francg Xl RIAA 281-317
(award of 16 November 1957); 1902 Convention foe frotection of Birds useful to
Agriculture, 102; British and Foreign States Pap@6®; 1911 Convention between the United
States, Great Britain, Japan and Russia Providinthe Preservation and Protection of the Fur
Seals, 37 United States Statutes at Large 15426 1@ternational Convention for the
Regulation of Whaling with Schedule of Whaling Riegions, 161 UNTS 361.
Report of the United Nations Conference on thembinm Environment, UN Doc.
A/CONF.48/14/Rev.1 (1973), at 2—7; UN Doc. AICON§/¥4, at 2-65; and (1972) 11 ILM
1416. The Stockholm Conference epitomizes the fiteise of international environmental
regulation, illustrated by several instruments,hsas: the 1972 Convention for the Prevention
of Marine Pollution by Dumping from Ships and Amftr 932 UNTS 3 (later modified quite
fundamentally in 1996); 1973 International Conventfor the Prevention of Pollution from
Ships (MARPOL), (1973) 12 ILM 1319 (as modified thye Protocol of 1978 relating thereto);
the 1971 Convention on Wetlands of Internationgddntance especially as Waterfowl Habitat,
996 UNTS 245; the 1972 Convention Concerning thetdetion of the World Cultural and
Natural Heritage, 1037 UNTS 151; and the 1973 Cotiee on International Trade in
Endangered Species of Wild Fauna and Flora, 983%JRA3.
From a conceptual standpoint, the main achievenoénthe Rio Conference was the
introduction of the concept of sustainable develepmmThe origins of this concept are to be
found in the work of both non-governmental and rigevernmental organizations. See, e.g.,
International Union for Conservation of Nature &etural Resources (IUCN), United Nations
Environment Programme (UNEP), World Wildlife FundV\WF), World Conservation



emerges leaves little doubt as to the recognitignstates that some environmental
challenges call for an international regulationisTis not to say, of course, that such
regulation has not been seen, at times, as comgialjanor that it has been considered as
‘equitable’ or ‘fair’ on every point. Clearly, ongf the major challenges now facing the
climate change regime, as well as other regimegrasisely one of fairness. However,
the fairness controversy, which will be discusseld, has not gone as far as to deny the
need for an ‘international’ regulation of some eammental questions. Therefore, |
believe that, overall, IEL has satisfactorily adaed the first challenge identified above.
A different question is whether the framework cathe provided by IEL to manage the
different environmental concerns is effective andid.

Since IEL’'s modern inception back in the 1960&aiveness has always been a
major issue. The obstacles to the effectivene#Slofire many and diverse, ranging from
scientific uncertainty, to political or strategiorsiderations, to economic counter-
incentives. By effectiveness, | refer here to thiitg of IEL to solve, control, or at least
manage a given environmental problem. In order ¢oeffective, the adoption and
operation of a given regime must not only be pmdity and economically feasible, but
also technologically and administratively possitbieother terms, in addition to the will
to commit to a given regime (which is closely rethtto the costs entailed by such a
commitment), one must also take into account tlehrelogical and administrative
capabilities of the different states concerned, esafmwhich would be unable to comply
even if they had the will to do it. The difficulieunderlying the challenge of

Strategy: Living Resource Conservation for Sustai@aDevelopmen{1980); Report of the
World Commission on Environment and Developmedtyr Common Future UN Doc.
Al42/427 (1987) (commonly referred to as ‘BrundtaReport’), Annex. Also, the Rio
Conference resulted in the adoption of two majeaties, in addition to other important
instruments, namely the 1992 United Nations Framkwoonvention on Climate Change,
(1992) 31 ILM 849 (UNFCCC or Convention); and th892 Convention on Biological
Diversity, (1992) 31 ILM 82. Following the Rio Carknce, two other important treaties were
adopted, namely the 1994 United Nations Convent@mrCombat Desertification in those
Countries Experiencing Serious Drought and/or D#mation, Particularly in Africa, UN
Doc. A/JAC.241/15/Rev.7 (1994), (1994) 33 ILM 1328nd the 1995 Agreement for the
Implementation of the Provisions of the United Nas Conventions on the Law of the Sea of
10 December 1982 Relating to the Conservation aadadgement of Straddling Fish Stocks
and Highly Migratory Fish Stocks, 2167 UNTS 88.the last decade, the attention of States
has focused more on the implementation of exististyuments than on the development of
new treaties, as evidenced by the texts adoptatiea002 World Summit on Sustainable
Development, in Johannesburg (one of the main unmsnts adopted at the WSSD was
specifically entitled “Plan of Implementation”, paraphs 1-2 of which referred to the
principles and programmes of the Rio Conference aaded the need to adopt “concrete
actions and measures”), and the recent resolutimptad by the UN General Assembly to
convene what is commonly referred to as the ‘Ris @0 Conference’, scheduled to take place
in Rio de Janeiro in 2012 (see UN Doc. A/RES/64)23Bara. 20(a) of this resolution
identifies, as two main themes of the upcoming ererice, the move to a ‘green economy’ and
the ‘institutional framework’ for sustainable dempiment.



effectiveness can be illustrated in connection whith CCR® Until the issuance by the
Intergovernmental Panel for Climate Change (IPCid)soFourth Assessment Report, in
2007? there was still a vivid controversy over the hurnanses of global warmirt§The
IPCC report has clearly endorsed, from a scienst@ndpoint, the view that global
warming in the last centuries is very likely thesuk of human activity. Since then,
efforts to curb emissions at both the internatioaad the domestic levels have
significantly intensified. Despite the recent congrsy over the procedures followed by
the IPCC as well as some of the results reach#éukisecond volume (working group 1)
of its Fourth Assessment Report (most notably tlegliptions relating to the melting of
the Himalayan glaciers), the physical science b#misthe IPCC’s main conclusions
seems now sufficiently solid for states to takeicger action to reduce or control
emissions of GHGs and adapt to the consequenceadte change. The effectiveness
challenge is therefore not so much in the divergesfcviews on the importance of the
problem, but rather in the economic, strategic, fanthess implications of the necessary
reactions. For some industrialized states, sud¢heabnited States, the economic costs of
taking action are politically unpalatable, espégisaking into account that under the
present regime, strategic competitors like Chindid, or Brazil would not be themselves
required to make similar efforts. There are, ofrseumany reasons why these and other
‘developing’ countries refuse to do so, includirmmsiderations of fairness. This takes me
to the discussion of the fairness challenge.

Considerations of justice suggest, intuitively,atththose countries who
contributed the most to the rise of the level of &Hn the atmosphere throughout their
economic development starting in the eighteenttucgrshould carry a heavier burden in
the efforts to stabilize global climate. Those doi@s who contributed little or almost
nothing to such rise should instead be given thgodpnity to pursue their economic
development as a priority. More generally, the ittes it is fair for developing countries
to focus on their economic (and social) developmeather than to prioritize
environmental protection has a long history that t® traced back to the modern
inception of IEL. Shortly before the Stockholm Cergince, in December 1971, Brazil
sponsored a resolution eventually adopted by thtediNations General Assembly with
70% of the votes suggestively called ‘Development Environment™ This resolution
expressed the fears of developing countries thera@mmental protection may burden
their efforts towards development. This is refldctater alia by the assertion of ‘the

For an analysis of how scientific uncertainty he®en handled in the CCR, see generally S.
Weart, The Discovery of Global Warmin2009); and J. Vinuales, ‘Legal Techniques for
Dealing with Scientific Uncertainty in Environmehtaw’, (2010) 43 Vand. JTU37.
Intergovernmental Panel on Climate Change (IPG@uyrth Assessment Report: Climate
Change(2007).

See generally N. Oreskes and E. Convdagrchants of Doubt: How a Handful of Scientists
Obscured the Truth on Issues from Tobacco Smo&éotmal Warming(2010), Chapter 6.

1 UN Doc. A/RES/2849 (1971).
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primacy of independent economic and social devetopinas the main and paramount
objective of international co-operatiolf’. In the years following the Stockholm
Conference, the tension epitomized by the resalufevelopment and Environment’
remained a critical issue. In the report of theritland Commissioft, adopted some 15
years after, this tension is addressed by assettireg possibility of combining
development and environmental protection througlke tboncept of sustainable
development. Sustainable development is, howevanuti-levelled concept. Hardly
anyone would disagree with its broad meaning, nammeleting the needs of the present
without compromising those of future generationswiver, at the more specific level of
how to do that, controversy remains vivid. In tlatext of the CCR, the fairness concern
has been addressed in a variety of forms, mostblyothrough the adoption of the
principle of common but differentiated responsitdb in Article 3.2 of the UNFCCC.
However, it is not clear what this principle spaafly means. A senior diplomat has
identified three ways in which the principle colld used? They range from justifiable
fairness considerations, to lower standards fatyreompliance by developing countries,
to even a pre-condition for such compliance. lalso noteworthy that despite attempts
from developing countries during the negotiationtbf UNFCCC to formulate the
reference to the historical responsibility of intlisdized countries as a principle, such
reference was only retained in a diluted manned,ibwas confined to the preamble of
the conventior?

The foregoing observations illustrate the compiefacing the attempts to make
fairness considerations operational and, more Bpalty, to find a solution that is
acceptable from the perspectives of both fairnessedfectiveness. In fact, a significant
part of the problem is the absence of an acceptabtenon understanding that would
provide a sort of baseline for the redesign ofG&R. In the last several years, there have
been some attempts at filling this gap by appltigcal reasoning to the issues raised by
climate change.

3. CLIMATE FAIRNESS IN THEORY

There are different ways in which ethical reasontag be applied to environmental
issues. After a brief survey of the structure dfiadl argument as it is commonly
approached in the literature on distributive just{8.1), | discuss some efforts to apply
ethical theory to climate change (3.2).

12 |bid., para. 11.

See the Brundtland Repostjpranote 7.

4 R. BenedickQzone Diplomacy1998), 241.

1 D. Bodansky, ‘The United Nations Framework Corticen on Climate Change: A
Commentary’, (1993) 18 Yale JIL 451, at 498.



3.1. The structure of ethical argument

A first useful distinction can be made between hoioentred ethical approaches and
environment-centred oné&sWhereas human-centred approaches evaluate abis light
of their consequences on humans (directly or itiye for instance, by way of the
effects of environmental damage on human welfare)f @ rule that prescribes a certain
behaviour vis-a-vis humans, environment-centredagahes evaluate human action in
the light of its impact on the environment (irresipee of their indirect impact on
humans), or of a rule that prescribes a certairalielr vis-a-vis the environment
(understood as including both its animate — plaamgnals — and inanimate — water, air,
land — components). Although environment-centrepr@gches are important on many
policy fronts, in the context of the redesign of ACR, it appears more realistic to focus
on human-centred approaches. The main reasonidasttinat the wide-ranging effects of
climate change would affect humans in a particatanner. Climate change is not an
issue, such as wildlife protection, where the naixgctly concerned object of the actions
to be evaluated are animals (or another comporieheenvironment other than humans)
as such. Actions affecting climate are most likelympact humans as one species among
the many other species now present on the plahetpfimary and most powerful ethical
consideration that can be mobilized in the contéxtlimate change is therefore direct
impact on humans, and possibly on the survivalawt pf the human population. This is,
of course, not to say that other types of (inclgdémvironment-centred) reasoning would
not be relevant to this issue. The choice of ratgiluman-centred approaches is, in this
context, dictated mainly by the need to take efffeciess considerations into account.
Human-centred ethical approaches can be classitiedrding to several criteria,
which reflect fundamental debates among moral aolitiqal philosophers. Let me
briefly mention three classifications, which willebuseful to understand how
considerations of fairness and effectiveness aadd in theory and in practice. A first
classification focuses on the reasons why certaits, aconduct, or institutions are
ethically acceptable. On this basis, ethical apghiea can broadly be divided into three
categories, namely consequences-based approichesy-based approach¥s,and
virtue-based approach®4it is very difficult to specifically define eaclpproach, as each
may take different forms. A more affordable taskoiprovide a basic characterization of
the most salient features of each one of them. Regpconsequences-based approaches,

5 See generally, e.g., C. Stone, ‘Ethics and latiznal Environmental Law’, iBodansky et al.

(eds.),supranote 4.

See, e.g., P. Pettit, ‘Consequentialism’Peter Singer (ed.A Companion to Ethic§1991),
230.

See, e.g., R. Sullivatinmanuel Kant's Moral Theorg1989); J. WaldronTheories of Rights
(1984); R. BrandtMorality, Utilitarianism, and Right$1992).

See, e.g., G. Pence, ‘Virtue Theory’, in Singer)edipranote 16, at 249.
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the classic form of which is utilitarianisththe characteristic feature is that the moral
character of acts, conducts, or institutions depenwly upon their consequences (in
terms of a given form of value, utility, good, ¢torespective of their conformity with
particular rules or prescriptions. Consequentialisnfar more complex than this
characterization conveys, as it is uncl@aer alia what exactly we are supposed to
maximize (pleasure, utility, multiple goods), of evh (one person, one specific group, an
entire country, the entire planet), and how theuwation should be effected (with respect
to acts, sets of acts, rules, sets of rules). Gapsntialism is often contrasted with duty-
based or ‘deontological’ approaches, according hickv the moral character of acts,
conducts, or institutions depends on their exteandlor internal (intent) conformity with
a given rule or set of rules, irrespective of anpsideration of consequences. The most
prominent illustrations of this approach are, ppshahe rational ethics elaborated by the
German philosopher Immanuel K&hor the so-called ‘ethics of right§’ which can be
found at the foundations of the liberal justificets of human rights. As
consequentialism, duty-based approaches are prabtein many respects, particularly
because their requirements may sometimes lead remlistic outcomes. As for virtue-
based approaches, in essence, they relate marafatits or conduct) to the pursuit of
certain virtues. Perfectionism, as some forms ofugibased approaches are usually
called?® attaches moral value to the pursuit of a virtudites Virtuous conduct is,
moreover, not to be defined by the mere respeet given rule, but requires that such
respect be the reflection of an acquired dispasitiobehave well in all circumstances. At
the level of a society, virtue-based theories appess relevant, as they focus on the
perfectionism of an individudf. By contrast, consequentialist and deontologicabties
remain fully relevant. Different forms of utilitamism and of ethics of rights can and
have been used to distribute the benefits and haraedifferent areas of human activity,
from political to economic to cultural activitiektuitively, both types of reasoning are
important to achieve socially satisfactory outcomisseems hardly contestable that
social policies should seek to increase social axelf Equally desirable is that the

1 See, e.g., R. Gooditltilitarianism as a Public Philosoph§1995).

% See, e.g., I. KanFoundations of the Metaphysics of Morals: Text @nifical Essaysed. R.

P. Wolff) (1969);Critique of Practical Reaso(tran. L. White Beck) (1960); L. White Beck,
Commentary on Kant's ‘Critique of Practical Reas¢h960).

See, e.g., J. Lock&econd Treatise of Governméad. C. Macpherson) (1980); J. Simmons,
The Lockean Theory of Rights992); J. WaldronTheories of Right§1984).

22 See, e.g., AristotleThe Nichomachean Ethi¢eds. J. Ackrill and J. Urmson) (1998); P. Foot,
Virtues and Vices and Other Essays in Moral Phipdgo(1978); A. Maclintyre After Virtue
(1984).

Although one may also link them to education #fasbtyle, which are critical for longterm
solution to the challenges posed by climate chaagewell as, more generally, to most
environmental challenges. One of the commitmentped by states under the UNFCCC is
precisely to ‘[pJromote and cooperate in educatiwaining and public awareness related to
climate change and encourage the widest participati this process, including that of non-
governmental organizations’: UNFCCC, Art. 4(1)(i).

21

23



increase in social welfare be not pursued eveheptice of violating basic individual
rights. The underlying moral values of these twan® of reasoning, namely the pursuit
of the ‘good’ and the pursuit of what is ‘rightintertain however complex relationships.
From a theoretical standpoint, utilitarianism igifferent as to how the benefits and the
burdens are distributed among the different indigld (or individual states) in a society,
or how they are distributed over time, as longhasdhosen distribution yields the highest
net utility. In other words, if maximizing the natility entails sacrificing one or more
sectors of the population (or one or more stathg)) this is acceptable in the utilitarian
view. On the contrary, duty-based approaches censisl an absolute priority the respect
of certain norms, even if that entails reducingfarel. Of course, there have been efforts
to reconcile these two competing views, such assthealled ‘rule-utilitarianisni* or
John Rawls’ theory of ‘justice as fairness’ appliedinternational relatiorfs. These
efforts are reflected in some theories of climaieness, which will be discussed later on.
A second classification focuses on the underpgsiof moral standards. In other
words, what is the basis to conclude that a stahdaiconduct or an institution has a
moral character and must be respected? Two typesiswWers have been given to this
question. According to one approach, moral chardstdased on the substance of the
standards or institutions in question or, more gjgedly, on their grounding in religious
beliefs, natural law, rationality, a prevailing Wibr culture, irrespective of the process
through which such standards or institutions welgpéed in the first place. Historically,
the legitimacy of many regimes and institutions Wwased on substantive explanations,
such as their conformity with divine law or withetihational nature of man or the will of
the peoplé® There is another broad strand of ethical thedtfies grounds the moral
character of standards or institutions on the $jgeprocess through which they have
been adopted, irrespective of their specific cant€his approach, often referred to as
‘procedural justice’, can be found to different eas in the writings of political
philosophers such as Jirgen Habermas or John Ravdsnore generally at the basis of
those regimes and institutions characterized byksh@nd balancé€$.The main idea
underlying this second strand of theories is thatrules governing the process for the
adoption of standards and institutions must thevesebe fair for such standards and
institutions to be fair. As in the preceding clésation, there are difficulties and
ambiguities with each one of these approaches.majer issue concerning substantive

24 G. ScarreVtilitarianism (1996), 122; J. HarsanyRule Utilitarianism, Equality, and Justice’,
(1985) 2Social Philosophy and Politickl5, at 125-6.

% J. RawlsThe Law of People@002).

% See, e.g., the essays collected in P. Helm (Bik)pe Commands and Moralit§1981); R.

Tuck, Natural Rights Theories: Their Origin and Developm@979).

See, e.g., J. Rawls, Theory of Justicél971); J. Habermasgaktizitdt und Geltung: Beitrage

zur Diskurstheorie des Rechts und des DemokratisdRechtsstaatg1992); the essays

contained in K. F. Rohl and S. Machura (edBiocedural Justice(1997); and C. Lafont,

‘Procedural Justice? Implications of the Rawls—Haizs Debate for Discourse Ethics’, (2003)

29 Philosophy and Social Criticisih63.
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approaches is that in many modern societies, om@@donger persuasively refer to what
Francois Lyotard called ‘grands récits’ or ‘grandriatives’ of history and mankind as
the foundations of all morals and justféeThis is why institutions have turned to the
consent of the people, not necessarily as a new lgaidrather as the basis of legal
regimes. However, such more procedural approaclsesraise problems. One typical
issue is how to consider a discriminatory reginad tias come to power with the consent
of the majority of the people or a discriminatoegime that has been adopted through an
otherwise fair process.

The third classification cuts across the two pdaug ones and focuses on the
anthropological conceptions underlying differerttiesl approaches. The main question
is whether it is possible to assume perfectly rati@ctors with no cultural attachments or
specificities as the starting point for decidingawvtis moral and what is not, or the
processes through which such decisions are madmrdiag to those approaches often
referred to as ‘liberalism’ (which may be eithernsequential or deontological,
substantive or procedural), ethical reasoning nagsume that individuals are rational
actors and set aside all the cultural differendes, tin practice, characterize the real
world. This would be the only way to find a commdenominator serving as a starting
point for a universal moral theory, and thus toidvihe pernicious implications of
cultural relativism. Other approaches often reféii@ as ‘communitarian’ have stressed
the importance of taking into account communityuesl in any attempt at building a
realistic ethical theor§? Such values are an integral part of real peopteranrealistic
ethical theory can make abstraction of them in otdeain generality. In fact, the effort
to gain generality may itself be problematic, dgcall reasoning should take into account
the common values and understandings shared byéhebers of a community. A very
interesting account of distributive justice fromcammunitarian perspective, which is
particularly relevant to the topic of this article,the one provided by Michael Walzer's
Spheres of Justic® Instead of seeking an overall distribution systpplicable to all
goods, as in the case of most liberal theories,z@aintroduces in the distribution
equation the shared values of each community. @nbtsis, he develops an account of
distributive justice based on ‘distribution sphémncerning one particular ‘good’, the
distribution of which is effected by means of dkmttion criteria that depend upon the
social understanding of the good concerned in argoommunity. Walzer acknowledges
that such an approach is heavily dependent uporetistence of shared values and
understandings or, in other words, of a real comtyuhe so-called ‘international
community’ has not reached such a level yet and, @esult, the account of distributive

28 J.-F. LyotardThe Postmodern Conditiq1979).

? See, e.g., Michael Sandeliperalism and the Limits of Justi¢@981); A. Macintyre, Whose
Justice? Which Rationality(2988); C. TaylorSources of the Self: The Making of the Modern
Identity (1989); M. Walzer, ‘The Communitarian Critique ldberalism’, (1990) 18Political
Theory6; M. Walzer, Thick and Thin(1994).

%0 M. Walzer,Spheres of Justice: A Defense of Pluralism and Eyu@ 983).



justice offered by Walzer cannot be applied, foe time being, beyond political
communities However, the structure of the distribution arrangats described by
Walzer takes us closer to the reality of distribntefforts, including in the context of the
CCR.

3.2. Climate change in ethical perspective

The foregoing considerations provide a number efulsconceptual tools to understand
how ethical reasoning has been applied to the isfuwtimate fairness. As a rule, most
accounts of climate fairness combine consequenzeseband duty-based reasoning as
well as substantive and procedural approaches. dlere most of them are closer to
liberalism, in the meaning briefly characterizedowady than to communitarian
approaches. This is understandable to the exteat, tas recognized by some
communitarians, there is still no ‘real’ internaitéd community with an array of shared
values and understandings sufficiently thick to egivise to distribution spheres.
Therefore, the efforts at designing a theoreticamework for climate fairness have
focused on how to distribute emissions rights.

A first answer (‘approach 1") is to provide equar capita entitlements to
anthropogenic emissions. Gardiner characterizes #tance as follows: ‘... some
acceptable overall level of anthropogenic greenbcemmissions should be determined
scientifically, and then ... this should be divideglally among the world’s population,
to produce equgber capitaentitlements to emission¥. This distribution criterion tends
to ignore the historical emissions argument, astvdoants is the current distribution
basis, namely a country’s population. However, swamgants of the argument seek to
adjust the equal distribution by taking into acdotive historical emissions recoftlin
the policy arena, a distributional approach alonghslines was formulated already in
1990 by the Global Commons Institute under the n&oatraction and Convergence’ or

31 According to Walzer, ibid., at 29-30:

The only plausible alternative to the politicahwmunity is humanity itself, the society of
nations, the entire globe. But were we to takedlobe as our setting, we would have to
imagine what does not yet exist: a community thatluded all men and women
everywhere. We would have to invent a set of commeanings for these people, avoiding
if we could the stipulation of our own values. Awg would have to ask the members of
this hypothetical community (or their hypotheticepresentatives) to agree among
themselves on what distributive arrangements anténoa of conversion are to count as
just.

%2 See Gardinesupranote 3, at 583-4, and the references to othepmtlited therein; see also
Singer,supranote 3; and Jamieson, alsapranote 3.

® See, e.g., K. Smith, ‘The Natural Debt: North abaduth’, in T. W. Giambelluca and A.
Henderson-Sellers (eds.flimate Change: Developing Southern Hemisphere peets/es
(1996), Chapter 16.



‘C&C’. The ‘contraction’ term of the model refers the overall emissions budget (a
reduction in overall emissions) that is targetetiesgas the ‘convergence’ term focuses
on the distribution of the entitlements to suchsaigains that tend, over time, to a target of
equalper capitadistribution, to be achieved at a given dfte.

A second approach that has been advanced (‘agpr@acis distribution of
emissions rights on the basis of prior entitlen@mprior use of a given resourteThis
is, in essence, an acknowledgement of the statasrgthat the use of such a criterion
would distribute emissions according to the leviebmissions per country grer capita
at some recent point in time, which may be regulaghdated. Thus, whereas this
approach takes history into account, the histormalissions record is used not to
challenge future entitlements, but to comfort theent level of emissions.

A third approach (‘approach 3’), which, to somdeex, may be considered a
more subtle variant of the preceding one, linksdiagmed emissions share to economic
output or productivity or some efficiency benchmarke use of such benchmark would,
in practice, favour those countries with higherelsvof technology, including green
technology*® The underpinnings of these ‘benchmark approactas’ somewhat
ambiguous. Whereas they seek to reward efficieriay térms of either output,
productivity, or energy use), which is admittedlygaod thing, they penalize those
countries that have not yet reached efficiency ddedts comparable to those of
industrialized countries.

A fourth approach (‘approach 4’) focuses on eqimdi the marginal costs
incurred by countries in their efforts to stabilidenate®’ The core idea of this approach
is not to allocate emission entittlements as suahfdther to distribute among different
countries shares of the overall effort that areallylburdensome, after considering the
capabilities of each state. Developing countriesild/ohus have to contribute less to the
overall effort to curb climate change, but such l&nacontribution would be
proportionally similar in terms of effort to therdger contribution of an industrialized
country with stronger capabilities. According t® fiiroponent:

. under suitable publicity conditions, when eatdtion is allotted an equally
burdensome share of the task or chore of dealinlg @limate change, then each
nation knows that no other nation has strongerdgntial) reasons to defect than it
has. Where this result can be achieved or satsfhciapproximated, each nation

% For the current model, see the Global Commongtitutss website, available at

www.gci.org.uk. The convergence side of the C&C mlod flexible enough to introduce
several considerations in defining the rate ane mdconvergence. As a result, it could also be
seen as an expression of other approaches to elitlaits.

Raymondsupranote 3, at 5-6.

Ibid., at 6—7, and references cited therein. Sse 8. Victor, Climate Change: Debating
America’s Policy Optiong2004); A. Rose and B. Stevens, ‘The Efficiency dqglity of
Marketable Permits for CO2 Emissions’, (1993)Résource and Energy Economicsy.

See, e.g., Traxlesupranote 3.
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confronts an important measure of moral pressumadperate in the maintenance of
this public (global) good from the knowledge thatdefection is no better motivated
than is the defection of any other natidn.

Although resorting to marginal costs is quite oladling, as such costs are difficult to
assess accurately, this approach provides an stitegeattempt at incorporating a
formalized account of effectiveness, understoodhasabsence of reasons to defect or,
more precisely, the absence of a reason to ddiattwould be proportionally stronger
than those of the other states involved.

A fifth approach (‘approach 5’), which has attesttconsiderable attention from
practitioners and academics alike, makes a digimd¢ietween ‘subsistence emissions’,
which must be allocateder capita and other emissions, including ‘luxury emissions’
which may be allocated in some other manner. Thim peoponent of this approach,
Henry Shué; argues in essence that there is an individuat tighe emissions that are
necessary for subsistence or for some basic listagdard, and that such a right must
have moral priority over other requirements, inahgdcurbing emissions to stabilize
climate. Underlying this approach, one may readhihsic structure advocated by John
Rawls, for whom basic rights have absolute (‘leKjiqariority over utility considerations.
One interesting variant of Shue’s argument, aldbhénline of Rawlsian approaches, is the
one recently developed by Steve Vanderhefd&or this author:

[A] just global emission allocation is one that (@gys sufficient attention to global
emission caps such that it avoids causing futureatic instability; (2) ensures that
the distribution of emission shares among and witiations allows for adequate
economic and human development; (3) assigns thediaincosts associated with
climate change mitigation in accordance with a dgifde account of moral
responsibility, in which fault-based national ligtlyi is assigned in accordance with
luxury but not survival emissiorfs.

Regarding the relative priority among these prilegpVanderheiden notes that:

The right to develop cannot trump the right to stalvemissions, nor can it trump the
equally basic right to an adequate environmentthmiformer must be recognized as
making a more compelling claim to limited atmosptepace than do those de facto
claims now being made on that space by the relgtiadfluent residents of
industrialized nation¥.

% bid., at 101.

% Shuegsupranote 3.

40" vanderheidersupranote 3 andupranote 1.
“1 Vanderheidensupranote 1, at 47.

2 Ibid., at 63.



Approach 5 is particularly interesting in that rbpides a structured view of the different
grounds that can be mobilized in the context ahatie change negotiations while at the
same time spelling out their relative importancetarms of fairness. Specifically, the
right to development may indeed base a claim fanessort of emissions tolerance, but
only if the most basic rights of other peoples guamranteed. Beyond such basic
requirements, the right to development recovemigal strength.

The main difficulty with these different approashe& not their conceptual
soundness or ethical persuasiveness, but theiricatiphs from the perspective of
effectiveness. Considerations of effectivenessdiffecult to introduce into an ethical
approach, as this would amount to accounting feritfipact of power politics on ethical
reasoning. However, any attempt at balancing fagrend effectiveness in the redesign
of the CCR should be expected to clarify how thesetypes of considerations interact,
or are likely to interact, in practice. In the fmMling section, | will look at the actual
manner in which considerations of fairness andcéffeness have been handled in the
practice of the CCR. The analysis of the CCR walifs on how ethical reasoning has
been displayed in order to shape certain questiglaing to not only the distribution of
emissions rights, but also other ‘objects’ of dimition. In conducting such an analysis, |
will endeavour to highlight what type of ethicalaspning seems more adapted for
balancing considerations of fairness and effectgsnn this precise context.

4. CLIMATE FAIRNESS IN PRACTICE

Reference to fairness considerations in the UNFQE€Qot infrequent. One could
mention, for instance, the preamble of the Coneantivhich stateiter alia that:

... the largest share of historical and currenbal@missions of greenhouse gases has
originated in developed countries, thpar capitaemissions in developing countries
are still relatively low and that the share of glbbmissions originating in developing
countries will grow to meet their social and deypeient need$

43 As noted by Bodanskgupranote 14, at 498:

While this paragraph contains much that is ofredgeto developing countries, it represents
a substantial compromise on their part. Develomiagntries had sought inclusion of the
‘main responsibility’ principle, which posits thaince the climate change problem results
primarily from the overconsumptive and profligatéedtyles of developed countries,
developed countries bear the main responsibility dombating it. The first clause of
paragraph 3, reflecting only the first half of thpsinciple, appears as a neutral factual
statement, severed from the corollary that ‘devetbpountry parties should take the lead in
combating climate change’, which appears only latethe Convention. Similarly, the
reference in the second clause to ‘per capita émnissis all that remains of an Indian
proposal that the Convention should promote theveence of greenhouse gas emissions
at a commorper capitalevel. Finally, the concluding clause, referrimgthe growth in



Another powerful statement of the same idea is domnArticle 3 of the Convention, at
paragraphs 1 and 2:

1. The Parties should protect the climate systanthi® benefit of present and future
generations of humankind, on the basis of equitg an accordance with their

common but differentiated responsibilities and eespe capabilities. Accordingly,

the developed country Parties should take the ilr@dmbating climate change and
the adverse effects thereof.

2. The specific needs and special circumstancesdlestloping country Parties,
especially those that are particularly vulneraldettie adverse effects of climate
change, and of those Parties, especially developingtry Parties, that would have
to bear a disproportionate or abnormal burden utideConvention, should be given
full consideration.

These two paragraphs make reference to a milden fofr the ‘historical emissions
argument”®® namely the principle of common but differentiaresponsibilities, as well
as to the ‘vulnerability argument’. The contentstludse two paragraphs are echoed by
several other provisions of the Conventfén.

Even more emphatic is the fact that developinghtiees have not been included
in the list of countries appearing in Annex | t@ tBonvention, which, under the Kyoto
Protocol, are subject to quantified emission tar§feDeveloping countries are instead
subject to loosely defined mitigation commitmentsamcterized in Article 10 of the
Kyoto Protocol’® which refers back to the general mitigation oliligas applicable to all
states party to the Convention under Article 4¢aking into account their common but
differentiated responsibilities and their specifiational and regional development
priorities, objectives and circumstances’.

This choice was explicitty made since the begigniof the process that
eventually led to the adoption of the Kyoto Protoddne very first decision adopted by
the Conference of the Parties (COP) after the entoyforce of the Convention, the so-

emissions of developing countries, was originallggmsed as a principle and phrased in
mandatory rather than descriptive terms.
During the negotiations, there was agreementédmtvadeveloped and developing countries that
developed countries ‘should take the lead in combatlimate change and the adverse effects
thereof’, as noted in Art. 3(1). Both groups disagt, however, on the reasons why developed
countries were to take the lead, with developingntdes referring to the historical emissions
argument and developed countries referring to tléionger financial and technological
capabilities: Bodanskyupranote 14, at 502-3.
4 See, e.g., the different regimes set out by UNE®@. 4(1)—(2): see also Arts. 4(3) and (5), 7,
8, and 9.
51997 Kyoto Protocol to the United Nations Framew@onvention on Climate Change, 2303
UNTS 148 (Kyoto Protocol), Art. 3(1) and Annex B.
*®Ipid., Art. 10.



called ‘Berlin Mandate’, specifically stated thhetnegotiation process had to be guided
by:

... [tlhe fact that the largest share of historiead current global emissions of
greenhouse gases has originated in developed tesyritrat the per capita emissions
in developing countries are still relatively lowdathat the share of global emissions
originating in developing countries will grow to etetheir social and development
needs”

Accordingly, this decision stated that the proagssld not:

... introduce any new commitments for Parties notuided in Annex I, but reaffirm
existing commitments in Article 4.1 and continueatvance the implementation of
these commitments in order to achieve sustainableldpment, taking into account
Article 4.3, 4.5 and 4.7.

As noted by one commentator, during the negotiati@ading to the adoption of the
Kyoto Protocol, ‘it was undisputed that, in lingth the Berlin Mandate, the emission
commitments in the protocol should apply to AnneRalrties under the Conventidfi'.
However, some countries sought to use new annexései protocol — a strategy that
would have allowed for the listing of commitmentisaaby countries not included in
Annex | of the Convention. Eventually, the chairn@drthe Ad Hoc Group in charge of
the negotiations, the Argentine ambassador Esttydeela, confined himself to Annex |
to the Convention in order to avoid the creatiomeiv categories of parties through the
use of new annexes — an option strongly opposezhinya and the Group of 77.

The inventory of the provisions in either the UNBC or the Kyoto Protocol that
are relevant from a fairness perspective couldureygd for some time. However, rather
than multiplying such examples, a more illuminatagproach would seek to distil from
these and other provisions the more general approai@irness implicit in these texts. In
conducting such an analysis, it is important goonelythe basic understanding that
developed and transitional countries carry a hedwigden than developing countries
because of their relative contribution to the peoblor their respective capabilities.
Remaining at such a basic level of understandinglavbe utterly insufficient to analyse
the issues of ‘degree’ involved in any attempt atbcing fairness and effectiveness in
the redesign of the CCR. At the same time, one ralsi refrain from going into
unnecessary details that would blur the overatlpécrather than clarifying it.

9 The Berlin Mandate: Review of the adequacy oficket4, paragraph 2 (a) and (b), of the

Convention, including proposals related to a protand decisions on follow-up, Dec. 1/CP.1,
UN doc. FCCC/CP/1995/7/Add.1 (1995), at 4, pard).1(

47 Ibid., para. 2(b).

“8 ). Depledge, ‘Tracing the Origins of the Kyotoo®col: An Article-by-Article Textual
History’, Technical Paper, UN Doc. FCCC/TP/200®Q{0), para. 134.

49" Ibid., paras. 135-7.



To avoid falling into either one of these two exties, the analysis of the fairness
considerations underpinning the current CCR as waelithe options proposed for its
redesign will be guided by three main questionsat(iwhat level (international, regional,
national, sub-national) should the distribution tbfs common resource be effected?
(‘distribution level"); (i) among whom? (‘distrilion actors’); and (iii) according to
which specific distributional criteria? (‘distriban criteria’).

4.1. Distribution level

Regarding the distribution level, the current legafangements adopt a traditional
approach, distributing the efforts among statetiggato the UNFCCC and, as applicable,
the Kyoto Protocol. According to Article 4(1), ‘[aParties’ shall take a series of steps to
deal with climate changé®. Other paragraphs of Article 4 impose supplementary

%0 Under UNFCCQArt. 4(1):

All Parties, taking into account their common Mifferentiated responsibilities and their
specific national and regional development priesitiobjectives and circumstances, shall:

(a) Develop, periodically update, publish and makailable to the Conference of the
Parties, in accordance with Article 12, nationaleintories of anthropogenic emissions
by sources and removals by sinks of all greenhaeses not controlled by the
Montreal Protocol, using comparable methodologiesbe agreed upon by the
Conference of the Parties;

(b) Formulate, implement, publish and regularly afednational and, where appropriate,
regional programmes containing measures to mitigéiteate change by addressing
anthropogenic emissions by sources and removatsnixg of all greenhouse gases not
controlled by the Montreal Protocol, and measuecefatilitate adequate adaptation to
climate change;

(c) Promote and cooperate in the development, egtjin and diffusion, including transfer,
of technologies, practices and processes thataoméduce or prevent anthropogenic
emissions of greenhouse gases not controlled byithereal Protocol in all relevant
sectors, including the energy, transport, industgriculture, forestry and waste
management sectors;

(d) Promote sustainable management, and promote@ogkrate in the conservation and
enhancement, as appropriate, of sinks and resenadirall greenhouse gases not
controlled by the Montreal Protocol, including biass, forests and oceans as well as
other terrestrial, coastal and marine ecosystems;

(e) Cooperate in preparing for adaptation to thpaats of climate change; develop and
elaborate appropriate and integrated plans for tabasone management, water
resources and agriculture, and for the protectimhrahabilitation of areas, particularly
in Africa, affected by drought and desertificatias, well as floods;

(f) Take climate change considerations into accanthe extent feasible, in their relevant
social, economic and environmental policies andoasf and employ appropriate
methods, for example impact assessments, formutatédietermined nationally, with a
view to minimizing adverse effects on the econoorypublic health and on the quality
of the environment, of projects or measures unkendy them to mitigate or adapt to
climate change;

(g) Promote and cooperate in scientific, technaalgitechnical, socio-economic and other
research, systematic observation and developmetdtafarchives related to the climate



obligations to other categories of states, whicH b& discussed in connection with
question (ii). The Kyoto Protocol adopts a simiég@proach in its Articles 2, 3, and 10.
According to these provisions, states parties @afbe those listed in Annex | of the
UNFCCC, which are subject to quantified emissiotucgion targets under Article 3(1)
and Annex B of the Protocol) must take measuresti{eir choice) to reduce their
emissions. Thus, both the Convention and the Pobtistribute, in their present state,
the burden of combating climate change among spateies.

However, the Kyoto Protocol specifically allows fan alternative approach in
Article 4°% according to which Annex | parties may concludeagreement to fulfil their
commitments under Article 3(1) jointly. This podtl, often referred to as the
‘bubble’ >® consists of distributing an aggregated share eftilrden to combat climate
change to an entity encompassing several statgstfe joint emission target set in
Annex B to the Kyoto Protocol for the European Camity). For the purposes of the
Kyoto Protocol, as long as the aggregate targetels the commitments of states parties
included in the bubble are deemed to be respeictedpective of whether some of these
latter have respected their individual commitmeotsnot. This mechanism aims to
provide additional flexibility to the extent thatates within the bubble are able to
accommodate fairness considerations not only throtlgeir national policies (by
allocating the burden of reducing emissions amaiffgrdnt branches and sectors), but
also through regional inter-state arrangementsicaypolicies in this regard would allow
for an increase in the emissions in one countgxithange for money transfers to another
country whose needs in terms of emissions righedawer>* Although such policies are

system and intended to further the understanding) tanreduce or eliminate the
remaining uncertainties regarding the causes, tsffeacagnitude and timing of climate
change and the economic and social consequeneesiofis response strategies;

(h) Promote and cooperate in the full, open andnptoexchange of relevant scientific,
technological, technical, socio-economic and ldgérmation related to the climate
system and climate change, and to the economicsaaidl consequences of various
response strategies;

(i) Promote and cooperate in education, training pablic awareness related to climate
change and encourage the widest participation ig1 glocess, including that of non-
governmental organizations; and

()) Communicate to the Conference of the Partiésrmation related to implementation, in
accordance with Article 12.

1 Kyoto Protocol Arts. 2 and 3 (applicable to Anrecountries), and Art. 10 (applicable to both
Annex | and non-Annex | countries).

°2 Ibid., Art. 4.

3 See M. Grubb, C. Vrolijk, and D. Brackhe Kyoto Protocol: A Guide and Assessn{&@889),
122 ff.

At the level of the European Community, one sactangement is the European Emissions
Trading Scheme (ETS) established in 2003 by Divect2003/87/EC, and significantly
modified in 2009 by Directive 2009/29/EC. The Kyd®ootocol has sought to introduce this
additional degree of liberty also for countriestthave not availed themselves of the ‘bubble’
mechanism, through the ‘Joint Implementation’ mei$ia established in Art. 6.
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most often discussed from the perspective of efficy (itself a subcategory of
effectiveness), they are also important from anfgs perspective, as they provide
additional flexibility in the allocation of the bden of combating climate change.

Another possibility, which is being explored inng® of the proposals submitted
in the context of the current climate negotiatiomestly at the initiative of Japan, is to
use a sub-national distribution level focusing @ttsrs of activity (e.g. aviation or
maritime transportation) instead of on economy-wstie-level targets, as did both the
UNFCCC and the Kyoto Protoctl.Such an alternative approach would still distebut
the burden of combating climate change among stelmsever, the fact that under such
arrangements (e.g. sector-specific protocols oistes of the COP), the emissions
reduction could potentially have to be effectedhat level of a specific sector (within a
state or, by aggregation, the overall sector acspates) justifies its treatment as an
alternative distribution level. From a fairness gpective, this approach would most
directly channel the burden of combating climatarale to the sectors that are mainly
responsible for GHG emissions. Although a similestribution could be carried out by
means of domestic legislation, an internationalirimeent directly setting a given
distribution may be potentially less vulnerabledimmestic industry pressures, much in
the way that protected zones established by irtienad law may be more effective than
those established only by domestic law. This is,cofirse, an empirical claim, the
accuracy of which would most likely vary from orguatry to the other. Indeed, industry
lobbies may, for instance, be able to block th#ication of an international instrument,
thus thwarting in practice the main advantage o#issociated with sectoral approaches,
namely the ability to bring into the agreement edaivho are not ready to undertake
economy-wide commitments.

4.2. Distribution actors

The identification and conceptualization of distitibn actors are closely related to the
distribution level selected. Quite obviously, fon énter-state distribution level, the
distribution actors will be states. Similarly, famigher distribution level, the distribution
actors will be groups of states acting as a sieghktty, whereas for a sub-national (e.g.
sectoral) distribution level, the distribution astevill be sub-national entities, either legal
(a province or a federated state) or conceptugl gesector or an industry). However, the
analysis of distribution actors is not limited teet'level’ of the actors concerned. The
most important issue captured by this second diioenis, in fact, the substantive
identification and conceptualization of the relevactors. In the context of the CCR, we

> See generally D. Bodanskynternational Sectoral Agreements in a Post-2012mate
Framework (2007). See also M. Mukahanana-Sangarwe, Second Iterafiotineo Text to
Facilitate Negotiations prepared by the Chair ofe thAWG-LCA, UN Doc.
FCCC/AWGLCA/2010/8 (2010) (Working Document), Cheqgtl(C)(4) and IX.



must therefore focus on the categories of stateméA | parties, non-Annex | parties,
developed country parties, countries undergoingptoeess of transition to a market
economy, developing country parties, etc.) or gectaviation, maritime transportation,
etc.) used to operate the distribution in a givestrument. The conceptual scope of these
categories has, indeed, important distributionaiseguences that require clarification.
For instance, the selection of the wide-ranginggaity of ‘Parties not included in Annex
I, equated for many purposes with that ‘developoogintry Parties’, can be seen as one
of the main obstacles to the effectiveness of tBR@s well as one of the main bones of
contention of the current negotiations. Similadgfining a sector as ‘transportation’ is
fundamentally different than speaking of ‘automesi as speaking of ‘land-use change’
is different from speaking of ‘forestry’. The sdien and definition of conceptual
categories are thus major tools to either stresdoamplay a material cleavage among
states or its implications in terms of fairness.

The UNFCCC and the Kyoto Protocol are both basedaofundamental
distinction between ‘Parties included in Annex tida'Parties not included in Annex I
This distinction provides the thrust of the whol€RC as it currently stands. Although it
was used parsimoniously in the text of the Conweentfi such distinction that pervades
the text of the Kyoto Protocol is pervasi/& he main purpose of using this distinction is
to circumscriberatione personadhe scope of most of the obligations set out i@ th
Protocol. Under both the Convention and the Prdtdearties included in Annex | have
more stringent obligations, the most important dfick are the emission reduction
commitments under Article 3(1) and Annex B of thgoko Protocol. Parties included in
Annex | carry therefore a heavier burden than ottmmtries in dealing with climate
change. The Convention and the Protocol suppletiéntbasic distinction with some
additional ones. In particular, ‘developed courfgrties included in Annex II' of the
Convention (which excludes ‘Parties included in Axr that are undergoing the process
of transition to a market econom¥)’ have additional obligations in connection with

*® The term ‘Parties included in Annex I appearsrfimes in the text of the Convention, twice
in connection with substantive commitments (Ar2)4énd (6)) and twice in connection with
procedural commitments (Art. 12(2) and (5)). By ttast, the term ‘Parties not included in
Annex |' appears only once, in connection with fhessibility offered to such states to
‘upgrade’ their obligations to the level of thodeRarties included in Annex I’ (Art. 4(2)(q)).

> The term ‘Party (Parties) included in Annex I'paiars 36 times, with some iterations
occurring within provisions (Arts. 1(7), 2(1)—(apd (13)—(14), 4(1), 5(1), 6(1) and (3)—(4),
7(1)—(4), 8(1), 10(b)(ii), 12(2), (3)(b), 25(1) an@)). By contrast, the term ‘Parties not
included in Annex I’ appears only three times (A8, and 12(2) and (3)).

8 This category of states has some additional iéi in meeting the quantified targets set in
Annex B of the Kyoto Protocol. According to Art.6)(of the Convention, such flexibility is
provided ‘in order to enhance the ability of thé%ties to address climate change, including
with regard to the historical level of anthropogemmissions of greenhouse gases not
controlled by the Montreal Protocol chosen as esfee’. One important issue in respect of
which such additional flexibility has been grantedthe choice of base year or period for
implementation of the emissions-reduction committeennder the Kyoto Protocol. See
Communications from Parties included in Annex thte Convention: guidelines, schedule and



financial assistance and technology transfer tosétiging country Parties®. Some
provisions introduce further distinctions withiretbategory ‘developing country Parties’
to better reflect the position of certain stateshsas ‘developing country Parties that are
particularly vulnerable to the adverse effects tifmate change® ‘Small island
countries® ‘countries with low-lying coastal ared®’:countries with arid and semi-arid
areas, forested areas and areas liable to foresty'd@ ‘countries with areas prone to
natural disaster$” ‘countries whose economies are highly dependentinmome
generated from the production, processing and ¢xpad/or on consumption of fossil
fuels and associated energy-intensive prodiiots’ ‘least developed countri€¥’jn an
attempt to take into account the interests of ifferént negotiating groups and bloc¥s.

Despite the apparent accuracy of the categoribat 8 critical for distribution
purposes is how each category is used or, mordfispélg, what benefits/burdens are
attached to a given category. Viewed from this pectve, the current CCR seems to
incur in a number of intentional oversimplificatgynof which two are particularly
important. First, the potential recipients or ‘dtets’ of the obligation of ‘developed
country Parties included in Annex II' to providendincial assistance include not only
poor countries, but also emerging econorffieSecond, except for the case of least
developed countries, which is expressly envisionédooth the UNFCCC and the Kyoto
Protocol (by reference), the obligations of cowdrsuch as China, Brazil, and India are
virtually identical to those of the other countrtbat are far poorer, less developed, and,
most importantly, less polluting. For these reasdhsre have been some attempts at
either clarifying the contents of the term ‘devefgp countries’ or, more radically,
introducing new categories more adequately refigctthe position of emerging
economies. Let me deal with these two issues m tur

Regarding thelarification attemptsat the seventh Conference of the Parties, in
2001, the Central Asia, Caucasus, Albania and Meald@roup (CACAM) requested
clarification of their status in connection witheth eligibility under the Convention’s

process for consideration, Dec. 9/CP.2, UN Doc. E@IP/1996/15/Add.1 (1996), at 15, para.
5 (setting base years other than 1990 for Bulg&timgary, Poland, and Romania); see also
Kyoto Protocol, Art. 3(5).

%9 UNFCCC Art. 4(3)—(5); Kyoto Protocol, Art. 11(ZB).

% UNFCCC Art. 4(4).

1 Ibid., Art. 4(8)(a).

®2 |bid., Art. 4(8)(b).

% Ibid., Art. 4(8)(c).

® Ibid., Art. 4(8)(d).

® |bid., Art. 4(8)(h).

 Ibid., Arts. 4(9) and 12(5); Kyoto Protocol Ar&(3) and 3(14).

67 F. Yamin and J. Depledg€he International Climate Change Regi(8804),30—48.

% |bid., at 272 ff. Yamin and Depledge note, howetleat a number of non-Annex | parties that
would technically be eligible to receive fundingrn the Global Environmental Facility have
refrained from seeking funding. These include tlepuiblic of Korea and Singapore.



financial assistance mechanism, operated by thbaGBnvironmental Facility (GEF.

As stated in the note introducing the items ralsethe CACAM countries in the agenda,
a number of countries not included in Annex | af tbonvention (including the CACAM
countries) are not considered or do not considangelves as ‘developing countries’, and
yet they are interested in receiving financial gaxhnical assistance. The letter requested
the Convention’s Executive Secretary, in partiqules provide ‘an official legal
clarification in regard to the status of our coig#rin the context of decisions of the
UNFCCC and the Kyoto Protocdf. The issue was subsequently considered by the
Subsidiary Body on Implementation (SBI) establishieder the Convention, as well as
by the COP, but no official definition has so fazeb adopted- A number of COP
decisions suggest, however, that any Party notudled in Annex |, whether it is
considered or considers itself as a ‘developinghtrgufor other purposes, is potentially
eligible for financial assistance under the Coniers mechanism&: Further
clarification of what specific circumstances emtith country (either a ‘developing
country’ or country not covered by this term) tov@access to financial and/or technical
assistance would clearly constitute an improverretgrms of fairness.

In this connection, there have also been someatin#s to redefine the
boundariesbetween ‘Parties included in Annex I’ and ‘Parties included in Annex I,
mostly to account for the specific position of egieg economies. Here, | will limit my
analysis to three of these initiatives. The fissthie draft Protocol submitted by the United
States in June 2009, in view of the Copenhagen Sufrticle 2(1) of this instrument
required from ‘developed country Parties’ to sigtntified emissions-reduction targets

%9 Letter from the Central Asia, Caucusus and Motd@ountries on their Status under the
Convention dated 27 July 2001, annexed to a Nothéysecretariat (dated 11 October 2001),
UN Doc. FCCC/CP/2001/12.

" Ibid., at 3.

" A Draft note by the Chair of the SBI concludedttithe CACAM countries by virtue of their
status as Parties not included in Annex | to thav@ation were eligible for funding under the
GEF’ and recommended that ‘in future all referenweRarties in decisions of the Conference
of the Parties should follow the language of thenw@mtion, for example “Parties included in
Annex I” (Annex | Parties), “Parties included in #ex 11" (Annex Il Parties) and “Parties not
included in Annex I” (non-Annex | Parties)’: Requdom a Group of Countries of Central
Asia and the Caucasus, Albania and the Republdadlova Regarding Their Status under the
Convention: Draft conclusions proposed by the GhaiN Doc. FCCC/SBI1/2002/L.14, paras. 2
and 5. On this point, and the relationship with @EF's funding policies, see Yamin and
Depledgesupranote 67, at 274-5.

> Dec. 5/CP.11, UN Doc. FCCC/CP/2005/5/Add.1, af f&ra. 2; Dec. 3/CP.12, UN Doc.

FCCC/CP/2006/5/Add.1, at 9, paras. 1(e) and 2(@)-(@ec. 7/CP.13, UN Doc.

FCCC/CP/2007/6/Add.1, at 33, paras 1(e)—() and 2z (b); Dec. 4/CP.14, UN Doc.

FCCC/CP/2008/7/Add.1, at 6, para. 1(d) (requedtiag the GEF ‘continue to improve access

for all developing countries, in particular leagivdloped countries, small island developing

States and countries in Africa, to Global Environtriéacility resources’).

Draft Implementing Agreement under the Conventmyapared by the Government of the

United States of America (draft of 6 June 2009), DWc. FCCC/CP/2009/7 (US Draft

Protocol).
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in the 2020 timefranfé as well as the formulation and submission of a-taembon
strategy of some quantified amount by 265Paragraph 2 of this same article stated that
‘[rlecognizing that the circumstances of countresurally evolve over time, Paragraph 1
above shall apply, when Appendix 1 is next updatedther Parties in accordance with
objective criteria of economic developmefitMoreover, paragraph 3 of this same article
required ‘developing country Parties whose nationatumstances reflect greater
responsibility or capability’ to state ‘nationallgppropriate mitigation actions in the
2020/ ] timeframe that are quantifiét’as well as to adopt a long-term low-carbon
strategy’® The difference between the position of emergingonemies, thus
characterized, and that of other developing coesis further emphasized by Article 2(4)
of the Draft Protocol, according to which ‘[o]thdeveloping country Parties should
implement nationally appropriate mitigation acticarsd develop low-carbon strategies,
consistent with their capacity’.As we now know, the US proposal did not overcohee t
scrutiny of other states. However, the effort tdefine the basic distinction between
‘Parties included in Annex I’ and ‘Parties not mdéd in Annex I' was to some extent
preserved, albeit in a diluted manner, in the sted&Copenhagen Accord®

As the Convention, the Copenhagen Accord is prednie the principle of
common but differentiated responsibilitfsand it expressly states at the outset that the
goal to achieve the peaking of global and nati@maissions as soon as possible should
be pursued, ‘recognizing that the time frame foakipeg will be longer in developing
countries and bearing in mind that social and esooodevelopment and poverty
eradication are first and overriding priorities @éveloping countrie$? If these two
statements would seem to reaffirm, rather than, bhe distinction between distribution
actors made in the Convention and the Kyoto Préotasmme nuance is introduced in
paragraph 5 of the Accord, according to which:

... [nJon-Annex | Parties to the Convention will plament mitigation actions,
including those to be submitted to the secretagaton-Annex | Parties in the format
given in Appendix Il by 31 January 2010, for corapn in an INF document ....
Least developed countries and small island devedpBtates may undertake actions
voluntarily in the basis of suppdtt.

™ Ibid., Art. 2(1)(a).

> Ibid., Art. 2(1)(b).

®Ibid., Art. 2(2).

" Ibid., Art. 2(3)(a).

8 Ibid., Art. 2(3)(b).

" Ibid., Art. 2(4).

8 Dec. 2/CP.15, UN Doc. FCCC/CP/2009/11/Add.1, Anf@openhagen Accord).
8 |bid., para. 1.

8 \bid., para. 2.

8 |bid., para. 5.



The distinction thus emphasized is perhaps too ahg, it was to some extent present
already in the Convention. What is more noteworithythat despite the fact that the
Copenhagen Accord is neither a binding agreementvas it approved by the CGfa
large number of developing country parties declahedr support to the document, by
communicating voluntary but quantified emissionduaion or efficiency targets or at
least current and projected meastireBherefore, the attempts of some developed states
at redrawing the initial distinction on which theCR is based in order to enhance the
commitments of emerging economies seems to be moddrward. With it, a more
effectiveness-sensitive approach to fairness imgakhape, to the extent that, despite
their fairness claims, several emerging economas mevertheless made public their
emissions-reduction pledges.

This point seems to be confirmed by the thrughefcurrent negotiations. As is
well known, since the COP 13, which took place ialiBn 2007, the negotiations
regarding the post-2012 CCR have followed two maatks: one under an ad hoc
Working Group on the Kyoto Protocol (AWG-KP) andetlother under an ad hoc
Working Group on Long-term Cooperative Action (AWGA). The fundamental
difference between these two negotiation trackthé the Kyoto track preserves the
initial equation as regards distribution actors melas the LCA track seeks to introduce a
new equation rebalancing the level of commitmerit®raerging economies. In other
words, it is a distributional question that consetine identity and the conceptualization
of the actors among which the burden of fightingnate change must be (re)distributed.
The draft document prepared by the Chair of the AWIA as a basis for the
negotiations of August 2010 in Bonn reflected intjg@me of the choices underlying the
Copenhagen Accord.Although this is only a draft, which includes oppw versions
advanced by different parties, many similaritiegshwihe approach adopted by the
Copenhagen Accord can be detected. Let me brieflgt put a few of them that are
relevant from the perspective of redrawing the lgawies of the distinction between
‘Parties included in Annex I’ and ‘Parties not imded in Annex I'. Chapter 1, letter G of
the Working Document focuses on ‘Enhanced ActionMitigation and Its Associated
Means of Implementation’. Paragraph 29 of the takés up the basic idea of paragraph
5 of the Copenhagen Accord in stating that:

[Developing country Parties will implement the métion actions submitted to the
secretariat in the format of Appendix Il, consisteith Article 4, paragraph 1, and
Article 4, paragraph 7, and in the context of dusisle development][Those
mitigation actions taken and envisaged by devefppiountries [shall] be

84
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The COP merely took note of the Copenhagen Acc@edsupranote 80.

See the list of ‘Communications received fromtiearin relation to the listing in the chapeau
of the Copenhagen Accord” on the UNFCCC website, ailable at
http://unfccc.int/meetings/items/5276.php.

8 Working Documentsupranote 55.



communicated in national communications or othewOmmunicated to the
secretariat and be added to the list in Appendil

Moreover, when supported by international techngldgancial, or capacity-building
assistance, such mitigation action ‘shall be subjec measurement, reporting and
verification at the international levéf. Furthermore, developing country parties are
further expected to prepare low-emission developmkams, although such plans are not
a precondition for international suppbtt.

Again, as the wording proposed by the Working Doent will have probably
changed by the end of the COP 16, in Mexico, thertle point in multiplying the
references. What | find nevertheless noteworththés effort, suggested by this and the
other two documents mentioned, to redefine theribdigion actors to enhance the
commitments of emerging economies and thereby acwmtate fairness and
effectiveness considerations.

4.3. Distribution criteria

Underlying the choices made in connection withdtstribution level and the distribution
actors is a set of often unspecified distributioiteda. Such criteria provide, however,
the very reasons why a distributional choice is enada given way. For instance, the
differing commitments undertaken by ‘Parties inéddin Annex I' and ‘Parties not
included in Annex I’ under the current CCR can &gély explained as a application of
two distribution criteria, namely ‘historical emigss’ and ‘level of development'.
Conversely, the attempts at redrawing the bounslabetween the aforementioned
categories of states, in order to enhance the comenis of emerging economies, can be
seen as an application of two other distributioiteda, namely ‘current and projected
emissions’ and ‘economic power’. As this basic eglshows, it is very important to
spell out both the criteria that may justify a givdistribution and the relative weight
given to each criterion for any given distributibrmlioice. This analytical process has
been conductedn abstracto by the different ethical approaches to climate ngea
reviewed in Section 3 of this article. My purposéhis not to duplicate such analysis or

87 |bid., Chapter I(G)(29).

8 |bid., Chapter I(G)(34) and (35). Although theifmations for the measurement, reporting, and
verification of nationally appropriate mitigatioctaons by developing countries had been laid
out already in the Bali Mandate: see Bali ActionarRl Dec. 1/CP.13, UN Doc.
FCCC/CP/2007/6/Add.1, para. 1(b)(ii)—(iii))). Thisxpdicit reference to MRV ‘at the
international level’ seems to be the result of pheposal made by the US Secretary of State,
Hillary Rodham Clinton, on the penultimate day bftCopenhagen conference.See J M
Broder and E Rosenthal, ‘Obama Has Goal to Wré¢a in Climate Talks’The New York

Times (a7 December 2009), available at:
http://www.nytimes.com/2009/12/18/science/earthlib@ate.html (accessed on 30 October
2010).

8 Working Documentsupranote 55, Chapter I(G)(48).



to add an additional perspective, but rather toudhdfrom both the current legal
arrangements and the options under negotiatiomigtgbution criteria that seem to be
guiding the redesign of the CCR. As we shall seeh <riteria often take the form of
trade-offs between two competing values.

A first criterion concerns the manner in which theissions of GHG are
calculated. The criterion most frequently used $msuon the production of GHG
emissions rather than on their consumption. An etamwill help clarify the
distributional implications of this choice. Unddnet production-based approach, the
emissions arising from the production of a ton efent in China would be counted as
part of China’s emissions share (although, tecligic€hina still has none under the
current arrangements). This would remain the caee & the use or consumption of such
a ton of cement takes place in Switzerland or Gaymdhe current CCR follows a
production-based approathA change of approach would have major distribuion
conseqguences, as one could expect that a largefptse GHG emissions originating in
developing countries would then be counted as pfathe emissions of their export
markets, which are often developed countries.

A second criterion widely used in both the curramd the projected legal
arrangements is historical emissions. As alreadiedjoallocation of the burden to
mitigate climate has so far been operated largelthe basis of historical emissions. This
is mentionednter aliain the UNFCCC (preambieand, less explicitly, in Article 3(1),
the Kyoto Protocol (which, in Article 3, imposesagptified commitments only on parties
included in Annex I), and, more recently, in the Mfiog Document (Chapter I,
preamblé&). However, this criterion has been used to justify principle of allocation (to
Annex | states) and not the specific shares of eadntry (which were not negotiated on
the basis of quantified estimations of historicahissions). The most important
competing value is effectiveness, to the extent #iflacating the burden of combating
climate change solely on the basis of historicalseibns would not be sufficient to
prevent dangerous human interference with the tdirsgstent, let alone to reach the
objective mentioned in paragraph 1 of the Copenmaiecord’of limiting the rise in
global average temperature to a maximum of 2°Cefsithe projected emissions of a

% Dec. 13/CMP.1, UN Doc. FCCC/KP/CMP/2005/8/Add.2.

. UNFCCC preamble, noting ‘that the largest shdreistorical and current global emissions of
greenhouse gases has originated in developed @sintr

UNFCCC, Art. 3(1), stating the principle of commbut differentiated responsibilities and
exhorting developed country Parties to ‘take thedlén combating climate change and the
adverse effects thereof'.

Working Documentsupranote 55, Chapter I, preamble: ‘Acknowledging it largest share
of historical global emissions of greenhouse gdmesoriginated in developed countries and
that, owing to this historical responsibility, déyged country Parties must take the lead in
combating climate change and the adverse effeetedh’

% UNFCCC, Art. 2.

% Copenhagen Accordupranote 80, para. 1.

92

93



number of developing countries, especially emergiognomies, their contribution to the
global mitigation appears indeed indispensabletabilize GHG concentrations in the
atmosphere at an acceptable level. Without suclribation, the ‘historical emissions’
criterion would yield unfair results, because thas¥eloping countries that are more
vulnerable to the consequences of climate changeldwsuffer disproportionally to
accommodate the interests of emerging economies. ddncern started to be more
directly addressed after the COP shifted its atiangpecifically to adaptation measures
under Article 4(8)—(9) of the ConventidhThis shift raised, in turn, another issue of
fairness arising from the difference between admpteof developing countries to the
consequences of climate change (a need airedriicydar, by small island nations and
least developed countries) and adaptation of dpirgdocountries to the impact of the
implementation of response measures (a need ayreil-bxporting countries and, more
specifically, by Saudi Arabia). The ‘developing otries’ concerned by these two
dimensions of adaptation are in very different atitns. Whereas small island nations
and least developed countries actively seek togthen the CCR, oil-exporting countries
see such an eventuality as a considerable dravibablir economic interestsAnd yet,
for political reasons, the concerns of the two gowere artificially linked as one point
in the agenda. As noted by Yamin and Depledgees@OP 5 in 1999, there have been
efforts to dissociate these issues in order toebettal with the needs of the most
vulnerable countrie¥ The link is still apparent, however, in the tektlie Copenhagen
Accord” as well as in the Working Documefit although in both cases, the emphasis is
clearly on assisting vulnerable countries.

% Dec. 3/CP.3, UN Doc. FCCC/CP/1997/7/Add.1, at 32.

" See generally J. Depledge, ‘Striving for No: SaAdabia in the Climate Change Regime’,
(2008) 8Global Environmental PoliticS.

% yamin and Depledgsupranote 67, at 231.

% Copenhagen Accordupranote 80, para. 3, stating that:

Adaptationto the adverse effects of climate change and thengial impacts of response
measures is a challenge faced by all countriemhanced action and international
cooperation on adaptation is urgently required btsuee the implementation of the
Convention by enabling and supporting the implemon of adaptation actions aimed at
reducing vulnerability and building resilience iev@loping countriesgspecially in those
that are particularly vulnerable, especially leaskeveloped countries, small island
developing States and AfricilVe agree that developed countries shall proviatkhaate,
predictable and sustainable financial resourcebn@ogy and capacity-building to support
the implementation of adaptation action in develgpiountries. (emphasis added)

19 Working Document,supra note 55, Chapter Il, para. 1, where it is apparéwat the
establishment of the link in the text devoted taliBnced action on adaptation’ is still an open
option:

[The Conference of the Parties, ... 1. [Agrees Huaptation to the adverse effects of
climate change [and/or to the impact of the impletaton of response measures] is a
challenge faced by all Parties and that enhanctédnaand international cooperation on
adaptation is urgently required to enable and sdpihe implementation of adaptation



A third criterion opposes development needs torgntitiement and lifestyle. If
the historical emissions criterion concerns, asaleh mentioned, the principle of
allocation (to Annex 1) of the burden to combatmdie change, the present criterion
focuses instead on providing a basis for quantifyspecific shares. This criterion has
been at the root of the CCR from its inception fre tUNFCCC™ to the current
negotiations® As discussed in Section 3 of this article, thitecion is also the one
privileged by most ethical theories for the diaftibn of emission rights among states
and/or individuals. According to the manner in whit is spelled out, its application
would tend to strengthen the bargaining positiol@feloping countries (approach 1 —
equalper capitaentittement to emissions — and approach 5 — dltmtger capitaof
subsistence emissions and allocation of luxury simis by other criterid} or that of
developed countries (approach 2 — allocation basegrior use — and approach 3 —
allocation on the basis of efficiency. Whereas it seems justified to grant developing
countries more emission rights in order to furtthetir development, it appears unrealistic
to expect that developed countries will drasticafigiuce their emissions to prioritize the
needs of other countries. They may do so to sontenexand/or offer assistance to
developing countries, but it is difficult to deténa the precise extent to which such an
effort should be carried out. The key questionhis tespect would be to identify the
threshold of socioeconomic development beyond whieteloping countries (or their
populations) have no longer priority over develogedntries (or their populations) in

actions aimed at reducing vulnerability and buiidiresilience in developing country
Parties, taking into account the urgent and immediaeds of developing countries that are
particularly vulnerable to the adverse effects timate change, especially the least
developed countries and small island developingeStand further taking into account the
needs of countries in Africa affected by drouglesettification and floods.

The use of square brackets indicates wording inWheeking Document which is open for
negotiation.

1 YUNFCCC, Preamble:

Noting ... per capita emissions in developing ¢des are still relatively low and that the
share of global emissions originating in developingntries will grow to meet their social
and development needs.’

192\working Documentsupranote 55, Chapter |, Preamble:

Reaffirming that social and economic developmet poverty eradication are the first and
overriding priorities of developing country Partieend also that the share of global
emissions originating in developing countries wijtow to meet their social and
development needs.

193 1pid., Part I, Section B.

194 Some developing countries, including China andandre adopting this approach in their
voluntary emissions target. See below note 106.is Thggests that the type of approach
favoured by a given country is largely based owits level of emissions.



connection with emissions rights. If China, India, Brazil were to reach (if they still
have not) a given threshold of socioeconomic deareknt (which developed countries
reached in the past), such a priority would no é&ngperate. One may ask whether it is
possible at all to identify a threshold that wodld both morally and realistically
satisfactory. If the threshold is too high, theyomtay to preserve the possibility of
attaining it (fairness) may not allow actually stiaing the climate (effectiveness), either
because the participation of one or more of thent@s who claim the right to attain
such threshold is sine qua norcondition of effectiveness or because toleratitgeasion

to such threshold would be politically unrealistrom the perspective of developed
countries. From an empirical standpoint, findinglsa threshold is, of course, a matter of
negotiation. One important approach in seeking langa between the interests of the
different states is the adjustment of the timefralheeems now widely recognized that
the peaking of the emissions of developing cousitndl have to take place at some point
in time, but it will be later than for developedutiries. This approach leaves some room
for phase-out policies in developed countries anod development in developing
countries.

A fourth and related distribution criterion woulé based on the population level
of each country. This is a position defended byntéeis such as India or China by
reference to equger capitaemissions, which would amount to multiply theiadable
emissions by an order of 5-15 on average. As niatélte statement of an Indian think-
tank quoted in the introduction to this article:

... [a]t a time when a large part of India’s popiola does not even have access to
electricity, Bush [the former U.S. president] woudlke this country to stem its
‘survival emissions’, so that industrialized couesrlike the U.S. can continue to
have high ‘luxury emissions’. This amounts to dediag a freeze on global
inequality, where rich countries stay rich, and poauntries stay poor, since carbon
dioxide emissions are closely linked to GDP groifth.

The underpinnings of this criterion have alreadgrbdiscussed in connection with the
foregoing criterion. As to the limitations to theeuofper capitadistribution, they are

mainly two: (i) effectiveness (multiplying the emigns rights of certain emerging

economies would prevent climate stabilization, evkerthe emissions rights of the

developed countries were significantly reduced civhiealistically, could only be pushed
up to some extent); and (ii) fairness to other tipiag countries who would not be able
to profit of their emissions entitlements as fasteanerging economies and would, in
practice, lose their entittements as the atmospbemmes saturated. Moreover, the
distribution of emissions within a country suchGtsina or India may also raise fairness
concerns, to the extent that it seems contradi¢togjaim larger emission entitlements to

195 Supranote 1.



improve the lives of the population without takisgrious steps to proceed to a fair
domestic distribution of such entitlements. In @spect, this criterion seems to have
operated as a bargaining tool rather than as amalaeipproach to distributing the
benefits/burden of combating climate change, asitt@s such as China and India have
formulated voluntary emissions-reduction objectivéthout making them dependent on
per capitadistribution®®

A fifth distribution criterion, which is relatedbtthe third criterion identified
above, is based on financial and technological litipa The thrust of this criterion is
that those states that have better means to coolimaate change should carry a
proportionally heavier burden, in a way comparéblgrogressive taxation of revenue.
Under the current CCR, this criterion underlies distinction between ‘Parties included
in Annex I' and ‘Parties included in Annex II'. Onthe latter are technically required to
provide financial and technological assistance udécle 4(3)—(5) of the Convention
and Article 11 of the Kyoto Protoctl’ The difference between Annex | and Annex Il of
the Convention is interesting because it showsptoe extent® the respective scope of
the historical emissions criterion (Annex 1) andtlé capabilities criterion (Annex II).
The selection of providers of funds, technologyd aapacity-building is indeed based on
capabilities and not on historical emissions, agyested by the deletion of Turkey, an
Annex | country, from the list in Annex Il becauskTurkey’s reduced capabilities as
compared with those of other Annex Il countri®sAt the same time, the definition of
the recipients of such assistance is also baséghsttin part, on capabilities, as suggested
by the fact that some Annex | countries underg@ngansition to a market economy

106 | etter of 28 January 2010 to the Executive Seryaththe UNFCCC from Su Wei, Director
General of the Department of Climate Change atNla¢ional Development and Reform
Commission of China, available at:
http://unfccc.int/files/meetings/application/pdficcphaccord _app2.pdf(accessed on 30
October 2010); Letter of 30 January 2010 to thechtiee Secretary of the UNFCCC from
Rajani Rajan Rashmi, Joint Secretary of the Indiamistry of the Environment and Forests,
available at; http://unfccc.int/files/meetings/apation/pdf/indiacphaccord_app?2.p@fccessed
on 30 October 2010).

197 see, however, the exceptions to this rule disclbyeYamin and Depledge in connection with
Art. 12 of the Kyoto Protocol and the replenishmehthe GEF: Yamin and Depledggjpra
note 67, at 266—7.

198 An important nuance regarding this proposition trhes introduced in connection with the
situation of ‘Parties included in Annex | that aradergoing the process of transition to a
market economy’. It could be argued that the inolusof such parties in Annex | of the
UNFCCC was at least partly motivated by their dedin profit from the regime being
established, specifically by selling their excessemission rights to developed countries.
While there may be some truth in this argument, ronst not overlook that, at the time of their
listing in Annex | of the UNFCCC, the possibility profiting from the trading of emission
rights was entirely speculative, as the Kyoto Rrotdad still to be negotiated.

199 proposal to amend the lists in Annexes | and lihe Convention by removing the name of
Turkey: Review of information and possible decisiamder Article 4, paragraph 2(f) of the
Convention, UN Doc. FCCC/CP/2000/5/Add.1, at 23;apa83-5; Dec. 26/CP.7, UN Doc.
FCCC/CP/2001/13/Add.4, at 5.




could obtain funding from the GEF (although not @ndhe Convention’'s financial
mechanism) for their climate change-related a@tisjtprovided that they are parties to
the UNFCCC"'® However, the fact that, as already pointed outrwHiscussing the
distribution actors, any ‘Party not included in A&mnl’ would be potentially eligible to
receive assistance shows that the scope of thebitiipa criterion is to some extent
limited by its interplay with the historical emiesis criterion.

Aside from the five foregoing criteria, other distition criteria could potentially
be inducted from the legal arrangements forming @@R. However, the criteria
discussed in the preceding paragraphs are, in mw,vihose that better reflect the
fundamental distributional choices made in the glesand the current attempts at
redesigning the CCR.

5. CONCLUDING REMARKS

The foregoing considerations suggest that the gttt designing a set of rules for the
CCR that is both fair and effective should be based clear understanding of (i) the
distribution level, (ii) the distribution actorsné (iii) the distribution criteria, applicable
to allocate the benefits/burden of combating claratange.

Regarding the distribution level, the approaclofeéd so far privileges an inter-
state distribution, although other distributionetéls could be selected. | mentioned two
of them, namely the supranational level illustralbgdthe quantified emissions target set
in Annex B to the Kyoto Protocol for the Europeasn@nunity and the sub-national level
exemplified, with some nuances, by transnationeticsal approaches.

The selection of a distribution level is closeglated to the identification and
conceptualization of the distribution actors. Onde decided that the distribution will be
operated among states, it is still necessary teraite what the position of the different
states will be. One possibility would be to tréedrh all on an equal footing, although this
approach would be unsatisfactory in an area suctiraate change with respect to which
states are, according to their circumstances, iry \different positions. Another
possibility is to introduce differences of treatrh@mong different distribution actors.
Such an approach seems much more appropriate inotttext of the CCR, although
differential treatment raises in turn many difficguestions, such as the criteria that

110 According to the Instrument for the Establishmehthe Restructured Global Environmental
Facility, para. 9(b), available at
www.thegef.org/gef/sites/thegef.org/files/publicatiGEF _Instrument3.pdf:

GEF grants for activities within a focal area added by a convention referred to in
paragraph 6 but outside the framework of the fir@noechanism of the convention, shall
only be made available to eligible recipient coigstrthat are party to the convention
concerned.’

See also the discussion in Yamin and Deplesiggranote 67, at 275-6.



would be used to identify and conceptualize diffiéereategories of distribution actors.
Moreover, the situation of distribution actors n@nange over time. The CCR is based,
since its inception, on the principle of common Mlitferentiated responsibilities,
provided in Article 3(1) of the UNFCCC. This prip& has been operationalized by
means of the fundamental distinction between ‘céemtincluded in Annex I’ (with real
commitments) and ‘countries not included in Annexwithout real commitments) — a
distinction that seems no longer adapted to refleetsituation of emerging economies.
For these reasons, there have been attempts awiagr the boundaries of this
distinction, the success of which has so far regthlimited.

Underlying the differentiation of the actors comzsl by a given distribution is a
set of ‘distribution criteria’, more or less exjic different regimes. Such criteria often
take the form of a trade-off involving competindues. The weight given to each value
and, as a result, the manner in which the relewat@rion operates considerably depends
upon the object of the distribution (e.g. burdemesfucing emissions, rights to emit GHG
with or without quantified limits, contribution tfihancial and technological assistance,
access to such assistance). Some criteria (e.wpribéd emissions) may explain the
allocation of one object of distribution (e.g. bemdof reducing emissions) better than that
of a different object of distribution (e.g. conwitibpn to financial and technological
assistance, which is based on capabilities). | leendavoured to identify and discuss the
criteria that | see as the most important to urtdadsthe choices underlying the CCR and
the current negotiations towards its redesign. Uibe of different criteria for different
objects, and the relative weight given to the campgevalues involved in each criterion,
act as important tools to balance consideratiorfaiofess and effectiveness.

The basic conclusion that, in my view, emergemftbe foregoing discussion is
that in climate change as in many other areasir @& ineffective distribution may, in
fact, be worse, and therefore more unfair, tharethically less elegant patchwork of
criteria applied to different objects distributett@ng different actors at different levels.
Such an alternative account bears some resemblavite Michael Walzer's
conceptualization of different distributional spberach concerning a specific good and
governed by a specific distribution criterion. Hawe unlike in Walzer’'s account, the
distribution of the different ‘goods’ or ‘object®perated by the CCR is not based on
shared values or understandings. Rather, the ‘@bjand ‘criteria’ are the result of
complex and lengthy negotiations, which bear im &mme resemblance with procedural
justice accounts. The overall balance betweendagrand effectiveness that arises from
the analysis of the CCR is thus a complex aggregaif more specific balances struck
with respect to specific distribution objects. Alistic account of climate fairness should,
in my view, start at the level of each ‘sphere’entlfying the object of distribution,
developing appropriate categories of distributioctoes, and exploring the most
appropriate criterion to organize the distribution each object. Only then would it be
possible, on the basis of how the different balarttave been struck for each objet, to



assess the overall fairness of the CCR. | havgmsided such an account here, but | do
hope to have spelled out the types of issues thatdahave to be addressed in the pursuit
of such an endeavour.



